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running within the European Patent Office, applied to ail European patent applications filed as 
first filing and searched on or after 01 .07.03. Under this project the EPO issues together with 
the search report an opinion on whether the application and the invention to which it relates 
meet the requirements of the EPO. This non-binding opinion is issued free of charge as a 
service. This opinion may be used as the basis for an informed decision as to whether it is 
desired to pursue the application further or not. 



For further details of this pilot project, the applicant's attention is directed to the Official 
Journal edition 5/2003. If any further immediate questions or comments arise the EPO 
Customer Services: +31-70-340 4500 or +49-89-2399 2828 can be contacted. 
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2 Article 54 EPC- Novelty 

2.1 Objection to novelty - claims 1-3 

The present application does not meet the requirements of Art. 52(1) EPC, 
because the subject-matter of independent claims 1-3 is not new in the sense of 
Art. 54(1) and (2) EPC. 

D1 discloses lanthionine- and dehydro-residue-containing antibiotics isolated from 
a Microbispora sp. strain, Microbisppra corallino, arbitrarily denominated MF-BA- 
1768 (alphal and beta1), characterised by physical parameters (molecular weight 
deduced from mass spectrum, UV spectrum, IR spectrum, ^^C-NMR spectrum). 
The parameter values given for antibiotic 107891 and its components (factors A1 
and A2) resemble those disclosed for MF-BA-1768 (alphal and beta1), and 
appear indiscriminately identical given the differences in recording conditions and 
spectral resolution. Hence, in the absence of further proof for the fact that 
antibiotic 107891 and/or its factors A1 and A2 is/are distinguishable from antibiotic 
MF-BA-1 768 and/or its factors alphal and beta1 , it is assumed that antibiotic 
107891 and/or its factors A1 and A2 is/are identical with antibiotic MF-BA-1768 
and/br its factors alphal and beta1 as disclosed in D1. 

2.2 Objection to novelty - claims 4-20 

The same reasoning as given under 2.1 is extended to the subject-matter of 
claims 4-20, the fact that 107891 is indiscriminately identical with MF-BA-1768 
rendering the subject matter of claims 4-20 not novel, since D1 also discloses a 
process for producing the antibiotic(s) disclosed in it, the process parameters of 
said process as claimed in current claims 4-15 being disclosed in D1, and since 
D1 further discloses pharmaceutical applications of the antibiotic(s) disclosed in it, 
falling within the terms of current claims 16-20. 

2.3 Objection to novelty - claim 21 

In the absence of proof for the contrary, antibiotic 107891 -producing Microbispora 
sp. ATCC PTA-5024, as claimed in claim 21, is assumed to be identical with or a 
variant or mutant of the MF-BA-1 768-producing Microbispora strain disclosed in 
D1. The Microbispora sp. disclosed in D1 is therefore considered to fall within the 
terms of claim 21. 



B>OFonn2906 01.91CSX 




Communication/Minutes (Annex) 



Blatt 

Sheet 

Feuille 




2.4 
3 

3.1 



Thus, claims 1-21 lack novelty, contrary to Art. 54(1 ) EPC. 



Article 56 EPC - Inventive Step 

Objection to inventivity 

Even if novel subject-matter could be established, the present application does 
not meet the requirements of Art. 52(1) EPC because the subject-matter of claims 
1-21 does not involve an inventive step in the sense of Art. 56 EPC. 

(a) D1 and D2 are independently considered to represent the most relevant state 
of the art with respect to the inventivity of claims 1-21 . D1 and D2 disclose 
antibiotics isolated from a Microbispora sp, strain, methods of isolation and 
purification, methods of use, and the producing strains. 

(b) The subject-matter of claims 1-21 differs primarily from D1 in that a 
purportedly novel antibiotic and producing strain is claimed, and from D2 that a 
distinctly novel antibiotic and producing strain is claimed. 

(c) The problem to be solved by the present application may therefore primarily be 
regarded as providing a further antibiotic, as well as a further producing strain. 

(d) The solution as proposed is the antibiotic 1 07891 as claimed in claims 1-3, as 
well as methods of isolation and purification from a Microbispora sp. strain, 
methods of use, and the producing strain, according to claims 4-21. 

(e) This solution cannot however be considered as involving an inventive step for 
the following reason: 

- D3-5 independently disclose that Microbispora spp, strains are well-i^nown 
producers of antibiotics. The person skilled in the art will therefore seriously 
consider, in order to solve the problem, to further screen Microbispora spp, strains 
in order to isolate a further antibiotic from them, using appropriate isolation, 
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purification, and characterisation methods falling within the knowledge and ability 
of the skilled person. In the absence of any special technical effect, the antibiotic 
107891 as well as methods for its isolation, purification, characterisation, and use, 
as well as its producing strain, therefore represent a mere selection from a known 
reservoir which the skilled person will explore in order to solve the problem posed, 
thereby rendering the solution non-inventive. 

Thus, claims 1-21 lack inventivity, contrary to Art. 56 EPC 



4 Concluding matters 

4.1 Request for new claims 

It is not at present apparent which part of the application could serve as a basis 
for a new, allowable claim. Should the applicant nevertheless regard some 
particular matter as patentable, an independent claim should be filed taking 
account of Rule 29(1) EPC. Any amendments should comply with Art. 123(2) 
EPC. The applicant should also indicate in the letter of reply the difference of the 
subject-matter of the new claim vis-^-vis the state of the art, particularly D1, and 
the significance thereof. 

4.2 Identification of amendments 

In order to facilitate the examination of the conformity of the amended application 
with the requirements of Art. 123(2) EPC, the applicant Is requested to clearly 
identify the amendments carried out, irrespective of whether they concern 
amendments by addition, replacement or deletion, and to indicate the passages of 
the application as filed on which these amendments are based. 
If the applicant regards it as appropriate these indications could be submitted in 
handwritten form on a copy of the relevant parts of the application as filed. 

4.3 New information 

Any information the applicant may wish to submit concerning the subject-matter of 
the invention, for example further details of its advantages or of the problem it 
solves, and for which there is no basis in the application as filed, should be 
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confined to the letter of reply and not be incorporated into the application (Art. 
123(2) EPC and Guidelines, C-VI, 5.7 et seq.). 



Mart van de Kamp 
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